Abstract
Introduction
It is a mantra amongst international lawyers that the field of international law is expanding, exponentially.
1 This trend, also referred to as the legalization of world politics, 2 may have been true until a decade ago. It is highly questionable today. Formal international law is stagnating in terms both of quantity and quality. It is increasingly superseded by 'informal international lawmaking' 3 involving new actors, new processes, and new outputs. On many occasions, the traditional structures of formal lawmaking have become shackles. Drawing on a two-year research project involving over 40 scholars and 30 case studies, 4 this article offers evidence in support of the stagnation hypothesis (section 2), evaluates the likely reasons for it in relation to a 'turn to informality' (section 3), and weighs possible options in response (section 4). The international legal order has radically transformed in the past, on all three axes of actors, processes, and outputs. The conceptual boundaries of how international law may look in the future are wide open. Crucially, however, also informal structures can become shackles and limit freedom. Informal lawmaking must therefore be kept accountable, through tailor-made accountability mechanisms, especially towards stakeholders not involved in the network but affected by it (section 5). Finally, focusing on the short to medium term, the article questions whether some of the new outputs of international cooperation could already be seen as part of traditional international law, and how traditional and new forms are interacting before international tribunals (section 6). In this respect, it proposes certain procedural meta-norms against which informal cooperation forms ought to be checked, which we refer to as 'thick stakeholder consensus' imposing limits in respect of actors (authority), process, and output. Intriguingly, this benchmark may be normatively superior (rather than inferior) to the validation requirements of traditional international law, coined here as 'thin state consent'. In this sense, formal international law is stagnating not only in quantity but also quality.
Evidence of the Slowdown in Formal International Lawmaking
For each decade since the 1950s, the number of new multilateral treaties deposited with the UN Secretary General was around 35. 5 In the 10 years between 2000 and 2010, this number dropped quite dramatically to 20. In the preceding five decades grew by 146 per cent, whereas between 2002 and 2012 this increase was only 36 per cent. They add that 'during the first few years of the 21st century, growth rates in IGO [formal international organizations] formation have decreased by 20% compared to the previous decade'. 15 Even in today's most dynamic and studied sub-branch of international law -international investment law -a marked slowdown has taken place in the number of investment treaties concluded since the late 2000s. 16 Another indication of the tendency away from traditional international lawmaking is the follow-up given to draft texts prepared by the International Law Commission (ILC). Whereas the ILC's work previously resulted often in new multilateral treaties (e.g., the 1969, 1978, 1983 , and 1986 Vienna Conventions on treaty law) the most recent time this happened was the 2004 UN Convention on Jurisdictional Immunities of States and their Property, following the ILC's 1991 draft articles on this matter.
Some may object that the picture outlined above fails to take into account other dynamics of international law, such as the continuing evolution of customary international law, the on-going activity of international organizations (IOs), and the steady production of case law by international courts and tribunals. As to customary law, although we agree that intensified international interaction may lead to a more rapid formation of customary rules in specific instances, 17 today's preference of states for informal arrangements obviously also impacts upon customary law, as the essence of the latter's opinio juris component relates precisely to the legally binding character of an obligation. 18 Moreover, with fewer multilateral conventions generated it becomes harder to find strong evidence of opinio juris confirmed by practice. 19 As to the output of IOs, although they obviously continue to function and produce plenty of resolutions, statements, and decisions, many of the normative instruments they recently produced or endorsed are legally non-binding. A telling example is the World Health Organization (WHO). While as recently as 2003 it produced its very first multilateral treaty, the Framework Convention on Tobacco Control (FCTC), 20 at New York University on November 5, 2014
http://ejil.oxfordjournals.org/ Downloaded from put into practice largely through legally non-binding 'Guidelines for Implementation'. Moreover, subsequent WHO efforts to tackle problems related to diet and alcohol were not enshrined in a formal treaty, but rather in non-binding guiding principles part of a Global Strategy on diet (2004 21 ) and alcohol (2010 22 ). Furthermore, a considerable number of classical multilateral institutions currently face serious challenges, from deep divisions at the UN Security Council 23 to immobilism at the WTO, 24 severe budget cuts or even membership dropout in a variety of organizations, 25 and difficult reform processes. 26 Unlike the post-cold war enthusiasm of the 1990s -matched historically only by the post-World War I League of Nations 'frenzy of law-making' 27 -there is a rather broad acknowledgment that traditional forms of multilateralism are facing a deep crisis. 28 It is partly because of the dissatisfaction with the rigidities and inadequacies of classical international institutions that governments have turned to informal cooperative fora (infra, 3A). Although international courts and tribunals continue their steady output, they mainly contributeas they should -to the interpretation and clarification of existing international law rather than to developing new legal norms and principles. 29 What could explain this slowdown in formal international lawmaking during the last decade? It is not that cross-border activity has become any less intense. As Abbott et al. point out, growth rates in both treaties and formal IGOs decreased 'despite continuing increases in the sensitivity of societies to one another, reflected in such phenomena as increasing trade, particularly services, and outsourcing'. 31 Whereas formal international lawmaking has slowed down, a rich tapestry of novel forms of cooperation, ostensibly outside international law, is thriving. Cross-border agreement takes different forms and involves a different constellation of actors and processes, outside the traditional confines of international law. The nomenclature used is increasingly diverse and creative: everything but the formal terms treaty, agreement, or IO. Instead, we have witnessed the creation of the International Conference on Harmonization (ICH, in respect of registration of pharmaceuticals), the Wassenaar Arrangement on export controls of conventional arms, the Kimberley Scheme on conflict diamonds, the Proliferation Security Initiative, the International Competition Network, the Copenhagen Accord on climate change, the Group of 20 (G-20), the Financial Stability Board, the Ruggie Guiding Principles on Business and Human Rights, the Internet Engineering Task Force, the Global Strategy on Diet, and the list goes on. 32 Although the International Organization for Standardization (ISO) was founded in 1947, the number of ISO standards has grown from under 10,000 in 2000 to more than 19,000 today. 33 Relatively recent topics such as the internet, competition, or finance have been regulated from the start through informal norms and networks, and in most of these areas creating legally binding treaties or traditional IGOs is not even a topic of discussion.
Multiple factors, many issue-and/or country-specific, may explain this trend, and it is methodologically difficult to prove that one or the other is more pervasive. The shift from formal to informal international lawmaking can partly be explained by saturation with the existing treaties and changed policy preferences of states (A). However, at a more fundamental level the multiple case studies we conducted 34 converge around deep societal changes that are not unique to international law but affect both international 30 and national legal systems, 35 in particular: the transition towards an increasingly diverse network society (B) and an increasingly complex knowledge society (C).
A Saturation and Changed Policy Preferences of States
Some of the slowdown, especially in multilateral treaty-making, can be explained by the fact that multilateral treaties now exist on most major policy issues. Where the area is covered by existing conventions, new treaty-making appears to be very difficult (e.g., negotiating a successor to the Kyoto Protocol, or concluding the WTO's Doha Round), because of the diversity of interests involved, lack of leadership, or simply because of the burdensome procedures that apply. 36 Only in areas where no treaty framework existed as of yet, some recent breakthroughs have occurred: e.g., the adoption of the Arms Trade Treaty in the spring of 2013. 37 A certain saturation, or treaty fatigue, seems to have descended on states, at least for the time being. 38 Obviously, this is not explicitly acknowledged in public statements. Still, policy preferences expressed by a number of states confirm the stagnation hypothesis and are likely further to strengthen it in the future. In Germany, for example, federal ministries are instructed, 'before international law treaties … are elaborated on and concluded', to 'check whether a binding contract under international law is irrefutable or whether the same goal may also be attained through other means, especially through understandings which are below the threshold of an international agreement'. 39 Similarly, Canada's policy is that 'if a matter is of a routine or technical nature, or appears to fall entirely within the existing mandate and responsibility of a department or agency, and if it does not contain substantive matter which should be legally binding in public international law, it is often preferable to deal with the matter through the use of a non-legally binding instrument'. 40 The 2010 US National Security Strategy, in turn, refers to the 'shortcomings of international institutions that were developed to deal with the challenges of an earlier time' and calls on US authorities 'to spur and harness a new diversity of instruments, alliances, and institutions'. 47 The enormous level of detail and technicality of the norms concerned and the constant need for adjusting, expanding, and updating them, make formal international lawmaking de facto a less preferred option. 48 Secondly, one notices a certain backlash after the wave of international treaty-making in the 1990s. Many states have become increasingly reluctant in the face of what they consider an 'invasion' of their domestic legal systems by international norms which, in some cases, take precedence over national legislation and even deeply held constitutional values. In addition, a democratic concern is at play: thus, the rejection by the US Senate of the UN Convention on the Rights of Persons with Disabilities in December 2012 was triggered by the question 'whether U.S. laws should be made by 42 For an analysis of the lawmaking activity of CoPs as a continuous interactional process see 
B An Increasingly Diverse Network Society: New Actors, New Processes
Besides a degree of saturation, we are also witnessing a move from societies of individuals (at the national level) and a society of territorial states (at the international level) to an increasingly transnational and diverse society of networks.
52 These networks both disaggregate the state and transcend the state, thereby multiplying the types of actors and processes involved in cross-border cooperation. Within states, new internationally active actors have emerged which cooperate with their counterparts across borders, be they industry-or sector-specific regulators, competition authorities, central banks, regions, provinces or cities, judges, or parliaments. Beyond states, new actors have converged not on national, let alone sub-national, interests of the nation state, but on economic or societal interests that span across territories, be it transnational corporations, global NGOs (think of Amnesty International or Médecins sans frontières), or international coalitions of consumers, farmers, workers, or other special interests or citizens' groups. 53 On top of that also the number of states themselves has increased and, as importantly, the power differences between some of them have flattened. Whereas the cold war period pitted two blocks against each other (with a Third World rising in the background), the spectre of sole US hegemony did not outlive the 1990s for long. Most characteristic of the 2000s is the emergence of new powers such as China, Brazil, India, and South Africa and the relative decline of European powers. As indicated above, this diversity has given rise to new clashes and divisions and has not made consent-based solutions easier. 55 At the same time, it has also created and enabled new alliances and networks such as the BRICS and G-20.
This diverse network society has given rise to new actors and new forms or processes of cooperation, other than those traditionally recognized by international law. 56 The state remains a pivotal entity of interest aggregation, legitimation, and control. Yet, it is supplemented, assisted, corrected, and continuously challenged by a variety of other actors, be they regulators, national and international agencies, city mayors, businesses, or NGOs who -out of technical necessity, 57 e.g., because they cannot legally conclude a treaty or join an IO -are pushing international lawmaking from the formal to the informal arena.
C An Increasingly Complex Knowledge Society: New Outputs
Besides treaty fatigue and the rise of new actors and processes, also the output or type of cooperation emerging has changed and diversified. It used to be carefully negotiated but subsequently relatively stable treaties consented to by states − or resolutions issued by IOs set up by those same states − on the assumption that state representatives most legitimately represent the people. In an increasingly complex society − complexity at all levels: political, technological, scientific, regulatory, etc. − authority flows from other sources too, both public and private, 58 in particular, expertise, knowledge, or acceptance by affected stakeholders. 59 In addition, complexity and the resulting uncertainty and rapid change that come with it, require more flexible norms or guidelines, grounded in practical experience and expertise and continuously corrected to 54 Abbott et al., supra note 15, at 3 and note 12. 55 take account of new developments and learning. 60 As Scott observes, in the context of financial norms emanating from the Basel Committee, '[i]t appears that Basel II may be more like Basel 2.0 (in software language) to be continuously updated by later "releases"'. 61 Abbott et al. argue that although formal IOs are more powerful (as they receive resources and authority from states), private transnational organizations are more flexible and nimble and can, in an increasingly dense institutional landscape, more easily adapt, find their niche, and make quick and decisive strategic decisions. On this basis, they 'expect the ecology of international institutions to continue to change, toward relatively greater activity by private organizations, clubs, networks and partnerships compared to formal public institutions '. 62 In sum, the societal undercurrents described above -essentially, the emergence of an increasingly diverse and complex network/knowledge society − is transforming the actors, processes, and outputs at work or required to deliver international cooperation. The actors (central state authorities), processes (formal lawmaking in IOs), and outputs (rigid treaties or IO decisions) recognized in traditional international law are not adapted. In this sense, the traditional structures have become shackles. This goes well beyond the phenomenon of soft law 63 as it addresses not only informal output but also new and informal actors and processes. Moreover, even in terms of output, there is nothing 'soft', i.e., vague, aspirational, or deeply contested (in the sense of UN GA resolutions of the 1970s) about most of the internet, medical devices, or financial norms developed in recent years. If anything, the process of their development is highly regulated and strict, based on consensus, and the expectation as to compliance with these norms is extremely high (higher than in respect of many traditional treaties). What characterizes these finance, medical devices, or internet norms is not so much that they are non-binding under international law (the hallmark of 'soft law'), but rather that they are outside traditional international law altogether. If the core challenge of soft law is whether it 'works', the most pressing problems of informal lawmaking, accountability and legitimacy, arise as a consequence of its effectiveness. 64 Similarly, the shift towards informal lawmaking described here goes beyond 'global administrative law'. 65 There is nothing 'administrative' about the G-20, after all, a meeting of heads of state at the highest political level. Yet, the G-20 and its communiqués epitomize the new trend. Nor do we consider that the solution to this turn to 60 informality is 'administrative'. As discussed below, it goes beyond managerialism and requires both politics and courts.
Options in Response: Merger and Acquisition or Entrenchment?
How should international law respond to these developments? Logically speaking, two options present themselves. Firstly, international law can adapt and incorporate (at least part of) the new activity described above, thereby increasing its societal relevance (merger and acquisition). 66 Secondly, international law can entrench itself and stick to its traditional typologies, acknowledging that it is increasingly just one form of international cooperation (mainly for states) within a broader 'legal universe' or 'normative menu' of options from which actors can choose. 67 The first option (merger and acquisition) would require a radical transformation of international law, both procedurally and substantively. 68 Sudden and deliberate change is unlikely. Since the system is largely controlled by states, it is unlikely that these same states will formally agree to end their quasi-monopoly and accept sources of international law that are completely outside their sphere of influence. 69 At the same time, traditional international law is anything but formalistic and does allow for organic change to reflect new social realities. 70 Over the centuries, the subjects and lawmaking process and outputs in the international legal order have dramatically evolved. In the Middle Ages, for example, the main actors were not states, but the spiritual and temporal regime of the two universal powers, the Holy Roman Emperor and the Pope, 71 with, under them, kings and princes, the clergy, and independent cities, tied up in complex feudal relationships. In the 17th century, states emerged but also the semi-state, semi-private trading companies operating on the basis of concessions and privileges granted to them by states including trade monopolies and sovereign rights. As the ICJ opined in the Reparations case, 'throughout its history, the development of international law has been influenced by the requirements of international life'. This had led to new 'instances of action upon the international plane by certain entities which are not States' and may, 66 See Schiff Berman, ' A Pluralist Approach to International Law', 32 Yale J Int'l L (2007) 301 (referring to 'multiple normative communities, some of which impose their norms through officially sanctioned coercive force and formal legal processes, but many of which do not', and adding that 'it has become clear that ignoring such normative assertions altogether as somehow not "law" is not a useful strategy'). 67 For an early realization of this see Virally, 'La distinction entre textes internationaux de portée juridique et textes internationaux dépourvus de portée juridique (à l'exception des textes émanant des organisations internationales)', 60 In terms of actors, although states are currently the principal subjects and creators of international law, there is no fixed list of subjects of international law that is set in stone. 73 Based on practice and recognition new subjects and creators of law may and have emerged or disappeared. In terms of output, there is general agreement that Article 38 of the ICJ Statute does not offer an exhaustive list of the sources of international law, 74 nor does international law require that a particular process be followed to create international norms or that international law can only emerge out of particular fora or IOs.
77 Hence, even though it is hard to imagine, for example, that the states parties to the ICJ Statute would amend Article 38 to expand the sources of international law, or that the UN Charter be re-written to allow explicitly for new actors, no such formal decisions are required for international law to evolve. After all, whether new modes of cooperation will have an impact or persist will play out not so much at the UN or WTO, or before courts or tribunals, but in foreign ministries, national parliaments and regulatory bodies, standard-setting and procurement organizations, corporate board rooms and rating agencies, NGO or trade union strategy meetings, the media, and individual citizens'/consumer decisions. The conceptual boundaries of how international law may look in the future are wide open.
Keeping the New and the Old Accountable
Should we be worried about the legitimacy or democratic accountability of these new types of cooperation? Our normative threshold is that any exercise of public authority 
A All Cooperation that Affects Freedom -Binding or Not − Must be Justified
First, it is not because something is not legally binding under international law that it does not affect public policy-making or individual freedom. Non-binding instruments or informal modes of cooperation with new actors and/or pursuant to novel processes may be as constraining -if not more so -than traditional treaties. 81 In this sense as well, structures, even informal ones, can become shackles. The Recommendations on money laundering of the Financial Action Task Force (FATF), for example, are nonbinding. However, for a state to become an FATF member, these Recommendations must be implemented domestically as binding law. 82 In case of non-cooperation, the FATF blacklists and sanctions not just FATF members but also non-members, an enforcement mechanism that, for example, the legally-binding UN Convention against Corruption lacks. Especially at the international level where centralized enforcement is absent, actors comply for reasons other than or beyond legal constraint (e.g., reputation, reciprocity, retaliation, prior consent to or perceived legitimacy of the norm in the first place 83 ). These reasons may be activated as much for binding, traditional international law as they can be triggered by new forms of cooperation. 84 Hence, for the Case Act in the US to require only notification to the US Congress of agreements 79 Our working definition of accountability is: 'a relationship (at the domestic or international level) between an actor (exercising public authority) and a forum (internal to the rulemaking process or an external stakeholder) in which the actor has an obligation (in particular, but not exclusively, expressed in legal rules or procedures) to explain and to justify his or her conduct (ex ante leading up to a decision or ex post in the implementation of a decision) the forum can pose questions and pass judgment, and the actor may face consequences (in particular, but not exclusively, so as to enhance the democratic legitimacy of the rulemaking process concluded by the US that are 'legally binding' does not make sense. 85 Assuming that the objective of the Case Act is to keep the US Congress informed about international cooperation that matters, i.e., that may constrain the US or impact on US agencies or citizens, the US Congress -and other parliaments for that matter 86 − ought to be informed and be given a minimum of oversight (albeit indirectly through administrative agencies) in respect of all international cooperation that affects public policymaking and individual freedom. 87 Whether an instrument is 'legally binding' under international law is simply no longer the right criterion or proxy.
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B Cooperation Outside State Consent Can Be Accountable
Secondly, as traditional international law is based on state consent, we might presume that it is legitimate and democratically accountable to the extent that state re presentatives speak for, and are controlled by, the people. Yet, it is widely recognized that legitimacy can come from other sources too, in particular, expertise, an inclusive and open process of deliberation, or the implementation of effective outcomes.
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Experts and private bodies can create legitimate norms. In the US, for example, for reasons of cost, expertise and effectiveness, it is a long-standing policy that standardsetting be done in private bodies, not government agencies. 90 At the same time, the participation of federal agencies in standard-setting activities outside the government is encouraged. Traditional international law, based as it is on state consent, does not have a monopoly on legitimate cooperation. 91 new types of accountability, and special attention. We propose a calibrated approach to accountability depending on the subject matter and impact of the norm (not on whether it is formal or informal), drawing on different sources of legitimacy and types of control (ex ante, ongoing, and ex post), at both the domestic and international levels, towards both internal and external stakeholders. 92 Conceptually, there is no reason why only traditional international law could qualify as legitimate or democratically accountable.
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C State Consent is Not (Any Longer) a Sufficient Condition for Legitimate Cooperation
Thirdly, the idea (referred to earlier) that traditional international law is necessarily legitimate and democratically accountable, because it is based on state consent, can no longer be accepted blindly (if ever it could). 94 At the international level, the formal legitimacy that comes with a treaty or being part of international law is rather thin. For treaties, all that is required is an agreement consented to by states. International law is agnostic on how this agreement was reached (process), who participated in its establishment (actors), what form it takes (instrument), and what is actually agreed on (substance 95 ). The stop-clause of state consent -hereafter referred to as 'thin state consent' -is all that is required to justify international law. A norm is part of international law not because it is right or reasonable but because states agreed to it (auctoritas, non veritas facit legem 96 ). An agreement between two unelected heads of state recorded in informal but mutually accepted minutes, concluded after a five minute discussion in some secret, smoke-filled backroom, is as much a 'treaty' binding under international law as a formal convention between two states concluded after five years of multi-stakeholder dialogues under the auspices of the UN that was formally consented upon by the democratically elected parliaments of both states parties.
The rigidity of treaties once adopted -amendment often requires unanimity and a new, formal round of parliamentary approvals -makes them less (rather than more) 92 
D Do New Forms of Cooperation Circumvent International Law Formalities?
In the context of these thin validation requirements of traditional international law, the charge that new forms of cooperation circumvent the formal structures of international law or are 'devoid of the guarantees that come with law' 98 rings rather hollow. Other than state consent, there are no structures or guarantees. One of our main claims is that in contrast to this thin consent, the emerging code of good practice for the development of standards or new forms of cooperation outside international law is normatively thicker. 99 In many of the case studies we examined the process is more inclusive, transparent, and predictable. The actors involved are more diverse and expert. The output, finally, is elaborated more carefully and coherently, supported by a broader consensus, both ex ante, when the norm is developed, and ex post, when the norm is accepted because it works. One area that illustrates this is the internet sector.
100 Thick stakeholder consensus is visible, for example, in the so-called Internet Governance Forum, established with a view to better understanding issues related to internet governance and to promoting dialogue among stakeholders in an open and inclusive manner. The IGF allows for many groups to participate in meetings: governments, the private sector, civil society, intergovernmental and other international organizations. In the 2010 meeting (in Vilnius), 1,451 people participated (a total of around 2,000 people were present). The breakdown of participants shows that all the major stakeholder groups were represented almost equally, with 21 per cent of participants coming from civil society, 23 per cent from the private sector, 24 per cent comprising government representatives, and 22 per cent made up of technical and academic communities. Institutionalization took place on the basis of the creation of a de facto secretariat, the Multi-stakeholder Advisory Group (MAG). This MAG has 56 members which are nominated by the different stakeholder groups, taking into account geographical and gender balance. Apart from the Chairman's 97 Krisch, supra note 91, at 273. 98 Submissions that are issued at the end of every meeting, IGF meetings have no formal binding output. Nevertheless, the IGF is believed to prepare and affect decisions that are finally taken elsewhere. Indeed, together with other informal groups such as the Internet Engineering Task Force (IETF), the Internet Society (ISOC), and the Global Cybersecurity Agenda (GCA) of the International Telecommunications Union (ITU), the internet sector forms an example of a complex normative web in which extensive numbers of governmental and non-governmental stakeholders participate, and where norms established or agreed upon in one body influence normative actions of other bodies. While the case studies underlying our thesis are much more diverse (relating to finance, health, and many other fields), they do underline our main claim that the turn to informality is not per sé negative from the perspective of accountability and legitimacy of the decision-takers. At the same time, informality increases flexibility and adaptiveness. Thus, case studies on, for instance, financial market regulation or food safety standards point to the fact that the expertise of a large pool of regulators and other actors can lead to more dynamic regulation, sensitive to global and regional changes and evolution. 101 Informal bodies generally are well-equipped to grasp certain complex global trends and the resulting uncertainty and rapid changes that come with them. In financial market regulation, for instance, as well as standard-setting in health, food safety, and human security, the bodies provide flexible norms and guidelines that are grounded in practical experience, consensus-building, and expertise, the so-called 'rough consensus and running code', 102 without veto or opting-out power for any given actor, contrary to traditional international law. An important overall feature is the possibility continuously to correct the rules, taking into account new developments and learning. Since 1990, FATF Recommendations, for example, have been revised three times.
The importance of accountability obviously depends on the type of body or regulation. Thus, for disaster risk reduction practices, for example, accountability has not been considered a major issue, 103 whereas other case studies (e.g., on the ICH or Basel Accords 104 ), when assessing the same issue, remain critical and formulate ways to improve responsiveness and inclusiveness, in order for the informal bodies to become more accountable.
Whereas traditional international law is driven by thin (state) consent, new forms of cooperation are increasingly based on thick (stakeholder) consensus. No inherent or automatic benefits come with being part of international law. Yet, to conclude a treaty, in particular a multilateral one within a formal IO requires huge transaction costs, and once concluded is hard to adapt to changing circumstances. In the end, new forms of cooperation can be more (rather than less) accountable or responsive to a broader audience and better (rather than worse) adapted to the needs of modern society. To that extent, traditional international law is no longer the first-best option to which soft or informal law can only aspire.
E Do New Forms of Cooperation Circumvent Domestic Law Formalities?
The circumvention of domestic formalities linked to lawmaking must be taken more seriously. Domestic accountability mechanisms are at the core of keeping new models of international cooperation in check. In most countries, for a treaty to become binding it must receive the consent of Parliament or Congress. Certain new forms of cooperation may avoid this legitimizing step. 105 For example, few, if any, national parliaments have explicitly consented to the Wassenaar Arrangement, although for EU Member States its substance was implemented in a Regulation adopted jointly by the European Parliament and the Council. 106 . In Latin America, a debate is raging as to whether stand-by arrangements concluded between the IMF and countries seeking financial assistance from the IMF -generally regarded as not being international agreements -should nonetheless satisfy the legal domestic approval requirements for the conclusion of a treaty. 107 The conditionalities set out in such IMF arrangements can have enormous consequences. Yet, in most cases, they have been adopted without parliamentary approval. In Canada, Basel II was implemented through guidelines rather than a regulation, partly to avoid the procedural requirements associated with adopting regulations. In the US some have criticized as unconstitutional the trend of concluding so-called 'congressional-executive agreements' (adopted by simple majority in both houses of the US Congress) rather than treaties which, under Article II:2 of the US Constitution, require the advice and consent of two-thirds of the US Senate. 108 Of course, the domestic approval of treaties is often a mere rubber-stamping of a fait accompli anyhow. 109 Yet, to secure domestic democratic legitimacy, a minimum degree of parliamentary or congressional oversight (not necessarily formal consent) of all international cooperation that affects public policy-making or individual freedomtreaty or not, formal or informal -must be available. To the extent that lawmaking powers are delegated to administrative agencies, transparency, reason-giving, and notice and comment procedures should apply to both the domestic and international activities and norm-making of these agencies, whether norms are binding under international law or not. A general guideline along these lines is already in place in Canada. 110 A recent Recommendation of the Administrative Conference of the US similarly calls on US agencies engaging in international regulatory cooperation to 'seek input and participation from interested parties' and to 'promote to foreign authorities the principles that undergird the United States administrative and regulatory process', including transparency, consensus-based standard setting, and accountability under the law. 111 When it comes to private standards or norms, competition law may play a controlling role. 112 Finally, judicial review must be available before domestic courts to protect fundamental rights of individuals and to ensure checks and balances between the legislature, executive, and administrative agencies. Examples of such court control can already be found in the EU, The Netherlands, US, Canada, and Brazil. 113 Also international courts and tribunals can play a controlling role (see section 7). It is not that traditional international law is legitimate and new forms of cooperation are not, or vice versa. Both require close scrutiny and vigilance. 114 Both can be more, or less, democratically legitimate depending on the circumstances.
F Keeping Cooperation Accountable Toward All Affected Parties
Based on our case studies, 115 the core challenge for new forms of cooperation is their taking into account of external stakeholder interests. 116 Coalitions of the willing may be created. Yet, these may also affect (directly or indirectly) outsider state or private actors (think of the ICH, Basel, or the FATF). Such coalitions may more efficiently address collective action problems, e.g., harmonized certification requirements for the approval of pharmaceuticals at the ICH, involving only the USA, EU, and Japan as the leading market players. Yet, the impact of these coalitions often extends, de jure or de facto, positively or negatively 117 , beyond their membership. In the case of the ICH, for example, countries like Brazil or China are pressed de facto to adopt ICH standards although these standards have been written without their input. 118 In the context of Basel financial standards, it has been argued that Basel II was shaped by banks and regulators from industrialized countries and is not responsive to the needs and circumstances of developing countries. 119 The ICH has been criticized for including the pharmaceutical industry as an equal participant with regulators but excluding patients' or consumers' organizations. Basel has been blamed for being responsive to large banks, but not or less so to smaller financial institutions or users. The Forest Stewardship Council, which for 20 years has provided a unique system of transnational private regulation for the preservation of forests, has been facing a NorthSouth divide both in terms of formal representation/participation as well as in relation to certificate adoption.
120 GLOBALG.A.P., the world's most extensive system of private food safety standards, faces a similar challenge of inclusion of consumers and small food producers. 121 On the one hand, this type of transnational cooperation is a step forward as compared to, say, the US or a US agency unilaterally setting standards and imposing them on the rest of the world (in the ICH, at least EU and Japanese interests are taken on board). 122 On the other hand, the legitimacy of certain transnational cooperation still leaves much to be desired as its accountability mechanisms are not commensurate with its real life impact. ICH guidance on good clinical practices (GCPs), for ex ample, allows the pharmaceutical industry to run clinical trials in which the patients in the control group can be treated with placebos instead of the existing proven therapy. Often such clinical trials are conducted in developing countries, to lower costs. Using placebos there, instead of existing treatments, has led to patients dying who could have been saved by using existing proven therapy. 123 Had developing countries been involved in the establishment of these GCPs such adverse consequences might have been avoided. 124 Although the Kimberley Scheme on conflict diamonds involves both the diamond industry and NGOs, critics have pointed out that the interests of small, artisanal diamond miners (who may have a much harder time complying with Kimberley rules than big mining corporations such as De Beers) were not represented. 125 Similar critiques have been raised in respect of internet standards, arguing that recent changes in the internet's architecture deviate from the internet's original design principles and benefit network providers at the expense of internet users, application developers, and content providers.
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Increased participation of external stakeholders is, however, a hallmark of recent reforms, from the Basel Committee 127 to the ICH and the FATF. 128 In the process, a fine line must be walked between effectiveness (which may require decisions by a smaller club of core players 129 ) and inclusiveness (necessitating input from all parties affected for major policy turns). This demonstrates the adaptability of new cooperation methods in response to criticism. In June 2012, for example, the ICH adopted a major overhaul of its principles of governance (inter alia, to ensure 'regulatory oversight as well as integrity of the entire process'), removing the veto power and equal participation rights of the pharmaceutical industry, increasing transparency through publication of technical documents, and improving global outreach by involving new countries and regional harmonization initiatives. 130 Examining Brazil in the context of a number of transnational cooperation schemes including the Basel Committee and the ICH, Nasser and Machado conclude that '[w]here Brazil had until recently no voice in the outputs of the networks, it begins to be heard. Where it had already one, it is now more audible.'
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The informal nature and flexibility of new forms of cooperation (be it the ICH or the G-20) allows for this adaptation to take account of new interests much more so than, for example, in the UN or WTO, where institutional reforms are excruciatingly difficult because of state consent. Where thin state 'consent' implies a veto or opt-out power for each individual state, 'consensus', as it is defined in the standards world, provides for a procedurally inclusive and fair process but at the end of the day takes away each player's automatic veto power. The ISO/IEC Guide 2, for example, defines 'consensus' as follows:
[g]eneral agreement, characterized by the absence of sustained opposition to substantial issues by any important part of the concerned interests and by a process that involves seeking to take into account the views of all parties concerned and to reconcile any conflicting arguments.
In other words, the views of all parties concerned must be taken into account and an attempt must be made to reconcile conflicting arguments. Yet, once 'general agreement' is reached, that is, there is no 'sustained opposition' to 'substantial' issues by an 'important' part of the interests concerned, the norm or standard can be adopted to address the problem identified. The process is inclusive and provides clear incentives for compromise and action in the shadow of being out-voted.
Although continuous vigilance is required -in particular, to ensure sufficient domestic oversight and meaningful participation of all stakeholders -the inclusiveness and adaptability of new forms of cooperation are able to offer the best of both worlds: 132 norms that are adapted and tested to domestic needs, while at the same time avoiding imposing externalities on outsiders;
133 normatively superior cooperation (thick consensus involving all stakeholders as opposed to thin consent by essentially one branch of government only), while at the same time addressing (at least some of) the collective action problems that a system based on state consent (and individual vetoes) cannot tackle. This is a far cry from, even the anti-thesis of, conventional critiques against new types of international cooperation. In the short to medium term, do any of the new types of cooperation described above amount to international law, traditionally defined? 135 As discussed earlier, traditional international law is anything but formalistic. Informal instruments (such as oral agreements or custom) can bind; non-binding instruments (such as ISO standards) can be very formal. For there to be a treaty in the sense of the Vienna Convention all that is required is an agreement consented to by states. 136 International courts and tribunals have commonly referred to and applied as part of international law press communiqués and informal agreements or guidelines. 137 What matters is the intent of the parties and whether they can be said to have agreed to something under international law. Klabbers convincingly coins the idea of 'presumptive law', arguing that 'in international affairs, emanations that are of normative significance and that are based on some form of consent by the relevant actor, must be presumed to be legally binding'. To rebut this presumption parties must then provide clear language or other contextual elements that demonstrate that the instrument is not binding or not part of international law. 138 That said, a lot of the new transnational activity described above does not fall under the traditional sources of international law set out in Article 38 of the ICJ Statute, e.g., because there is sufficient evidence that the state parties did not intend to agree under international law 139 or because the actors involved (be it public agencies or private actors) do not have the capacity to create international law in the first place. 140 However, the mere fact that a process falls on the non-law side does not preclude the fact that it is regulated by law or needs justification under law. Especially where a non-law instrument still has legal effects (and may thereby restrict freedom) such justification or regulation by law becomes crucial. As a result, even where an informal law instrument is not as such 'international law', it could still (i) have legal effects, and/or (ii) be subject to legal constraints (or be regulated by law), be it under general principles of law or even custom. 155 The attraction of such procedural meta-principles is that, as procedural rules, they may attract universal support. As Herbert Simon points out, in highly complex constellations, the only viable kind of rationality is 'procedural rationality', that is, a rational and agreed-upon way to organize a decision-making process. 156 That way, international law may continue to play its 'neutral' role. 157 Ultimately, however, this may lead to a paradox. For formal or traditional international law to arise 'thin' state consent suffices (as discussed above, the validation rules of international law are agnostic as to process, actors involved, instrument, or substance). In contrast, for other norms or standards merely to have legal effects, the above criteria of a 'thick consensus' must be met, examining both the source (authority) and the procedural and substantive quality of the norm. The test for 'mere' legal effects is thereby stricter than the test for actual 'law'. If one believes in the full, legitimizing effect of state consent, this may not be a paradox at all: whereas legal effects do not require consent by each state (and therefore need justification on other grounds), for something to be international law the stop-clause of state consent is, at least under current international law standards, both a sufficient and necessary condition. Another way to alleviate this tension is, of course, gradually to move to a test of 'thick consensus' not only for informal law or standards with merely legal effects, but also for traditional international law. Yet, for that to happen a fundamental reassessment of traditional international law would be called for: a shift from 'thin consent' to 'thick consensus'.
C A Few Examples
A good, recent example of how traditional international law is grappling with novel forms of governance and standard-setting can be found in the US -Tuna II dispute recently decided at the WTO. 159 A core question that arose in this dispute was whether the tuna labelling requirements developed under the auspices of the International Dolphin Conservation Programme (AIDCP) could be regarded as an 'international standard' on which the US should base its national standard pursuant to Article 2.4 of the WTO Agreement on Technical Barriers to Trade (TBT). With reference to definitions found in the standardization world (ISO/IEC Guide 2:1991) and a non-binding decision adopted by the WTO's TBT Committee, 160 the panel imposed the following requirements for something to be an 'international standard'. The document must be (1) a 'standard' that was (2) 'adopted by an international standardizing/standards organization', and (3) 'made available to the public'. For the document to be a standard, it must (i) 'be established by consensus', (ii) 'be approved by a recognized body', and (iii) 'provide for common and repeated use, rules, guidelines or characteristics for activities or their results aimed at the achievement of the optimum degree of order in a given context'. An international standardizing organization, in turn, is (i) a 'body that has recognized activities in standardization' and (ii) 'whose membership is open to the relevant national body from every country', in casu, every WTO Member. Made available to the public, finally, includes respect for certain transparency procedures concerning elaboration, dissemination, and implementation.
Based on this definition, the WTO panel found that the AIDCP labelling requirements do constitute an 'international standard'. The Appellate Body, in contrast, though not disagreeing with the panel's definition, was not convinced that membership of the AIDCP was open to the relevant bodies of at least all WTO Members. It was, in particular, not persuaded that being invited to join the AIDCP is a mere 'formality', since to invite new members requires consensus of all AIDCP parties. 161 The US pointed out, for example, that although all states whose vessels fished for tuna in the area were eligible, WTO Members with an interest other than fishing, such as consumer or conservation interests, were ineligible to become parties. 162 The Appellate Body agreed that 'an international standardizing body must not privilege any particular interests in the development of international standards' and underscored 'the imperative that international standardizing bodies ensure representative participation and transparency in the development of international standards'. 163 For something to be an 'international standard', relevant in WTO adjudication, both source (authority) and procedural and substantive requirements must therefore be met. These are crucial elements also of the 'thick consensus' benchmark discussed above. These requirements are fundamentally different from what is required for the establishment of international law, including the WTO Agreement itself ('thin consent'). In particular, where the WTO requires 'consent' (as in veto power for each WTO 160 
Decision of the Committee on Principles for the Development of International Standards, Guides and
Recommendations with Relation to Articles 2, 5 and Annex 3 of the Agreement, G/TBT/1/Rev. 9, at 37-39, pursuant to which (in para. 1) 6 'principles and procedures should be observed … to ensure transparency, openness, impartiality and consensus, effectiveness and relevance, coherence, and to address the concerns of developing countries'. 161 Ibid., at para. 398. 162 Ibid., at para. 383. 163 Ibid., at paras 379 and 384.
at New York University on November 5, 2014 http://ejil.oxfordjournals.org/ was, of course, bound by the applicable law under the Law of the Sea Convention (whereas the WTO panel in US -Tuna II had an explicit mandate to refer to 'international standards' under the TBT Agreement). That said, as discussed earlier, this UNCLOS tribunal could also have derived some guidance from the IBA Guidelines if only as relevant facts or as normative guidance to interpret or shed light on the applicable UNCLOS provisions the state parties agreed on, at least to the extent that these Guidelines emanate from a respected authority, were elaborated in an open and fair process, and have over the years attracted support amounting to a consensus in the arbitral community (the 'thick consensus' benchmark).
Conclusion
There is strong evidence that traditional international lawmaking is in a process of stagnation, both quantitatively (number of treaties) and qualitatively (thin state consent followed by domestic rubber-stamping by parliament). New, alternative forms of cross-border cooperation have emerged and gained prominence, especially since the 2000s. Not surprisingly, as insiders looking at new players joining the scene, international lawyers have focused their attention on whether these new forms are legitimate or even law in the first place. What has been neglected is a critical reflection on what these new forms tell us about traditional international law. This article challenges the assumption that traditional international law is, by definition, legitimate and new forms must be presumed not to be. Instead, it points to 'thin state consent' as the increasingly flimsy basis of traditional international law and an emerging, normatively superior benchmark of 'thick stakeholder consensus' that underlies many of the new forms of cooperation. Our point is not that new forms are without problems. Constant vigilance is required especially to ensure sufficient domestic oversight and meaningful participation of all stakeholders, critiques to which informal lawmaking mechanisms have recently responded with surprising speed. Our claim is only that new and traditional can offer legitimate forms of cooperation and that the conventional dividing line between formal and informal international lawmaking -with only the former being effective, needing control, or deserving legitimacy -no longer holds. In the long term, we may see a transformation of both formal and informal international lawmaking towards the 'thick stakeholder consensus' benchmark, emancipating (but also controlling) new actors, new processes, and new types of normative outputs. History teaches us that international law is dynamic and has gone through equally dramatic changes. In the short to medium term, the core questions will be to define what is international law and how does or should it interact with new forms of cooperation. This article argues that new forms of cooperation can be given legal effect already today by international courts, in particular when they meet the 'thick stakeholder consensus' benchmark or triple-barrelled meta-norm of procedural integrity axed on (i) the source, respectability, and authority of the norm creating body, (ii) the transparency, openness, and neutrality in the norm's procedural elaboration, and (iii) the substantive quality, consistency, and overall acceptance (consensus) and objectivity of the norm. If correct, this assessment has consequences for the entire discipline of international law, including law school teaching. Why is it, for example, that notwithstanding the stagnation described in this article, law schools continue to teach only traditional international law and leave new forms of cooperation to international relations scholars? If we want to keep both the field and its students sociologically relevant we will need to look beyond the four corners of traditional actors, processes, and outputs. Problem solving in an increasingly diverse and complex network/knowledge society requires action beyond what states can shoulder. It needs pragmatic deliberation involving multiple sources of knowledge, experience, and control. The absence of centralized lawmaking in international law has its problems and can make collective action more difficult. At the same time, the de-centralized, heterarchical nature of the international system, where new processes, actors, and forms of cooperation can emerge almost organically, also has advantages as compared to more monolithic, state-centred, national legal systems. 169 This decentralized activity and control with distributed problem solving and multiple actors and interactions at a diversity of levels can ultimately make the international legal system more (rather than less) adaptable to today's challenges. Formal international law may be stagnating; informal international lawmaking is the international legal system's dynamic face.
